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DISCUSSION: The nonimmigrant visa petition was deniec by the
Lirector, Vermont Service Cenkter. Ihe matter is now before zhe
Associate Commissioner for Examinations on appeal. The appeal wil_
e digmis=ed.

The pstitisner ia an autce parts and car expeort company. IE gseka
Eo axtend ite authorization te employ -ho heneficiary terporarily
in cke niteg States ag ‘ts purchazing and shipping maragor. The
director determined chat the petitioner had oot esLablished that
the beneficiary had been or would be cmployed in a primarily
manacerial «r sexecubive capacity.

Con sppe=al, counsel amgerte that the director erronecusly based the
denial on the size of the petitioning orgarnization.

To establish [-1 eligihiliry under saccion 1014a) {15 (L) of the
Irmicration and Nationality Acc (the Act), 8 U.S5.C. 1.01{a) {15] {L},
Ehe petizioner must demronsatrate that the beneficiary., within zthreco
vear=s preceding thes bereficiarv’'s applicabion Zor admission iakbo
Ehe Tnited States, has= been employed abroad in a gualifying
managerial or executive capacity. or in a capacity ilnveooving
gpefialized knowleddge, for one contimiocus year by a gualifving
crgarizazion and sesks to enter the United States temporarily in
order to continue to reader hia or ner aservices to tha zare
employer or a sub=sidiary or affiliste therecf ir & capacity thak i=
manazerial, executbive, or invelves sgpecialized knowledce.

8 O F.E. 214.2(1) {3} states tlat an individvual petition filed o=
Torm Z-12% skall Le acoompandisd by:

(i}  Ewvidence that the peti-ioner and the organizaticn
which employed cor will employ tae alieon are gualifving
crgandizaczions a8 defined in paragrapk (13 (10 {ii} i3) of
chis secction.

(iid Ewvidence that the alien will be employed in an
e¥ecuclive, managerial, or specialized knowledgs capasizy,
irclading a dezailed descripzion of the services Lo he
performed,

The V.5, petiticner states that it was eatablished in 1984 and thar
it is 2 branch of Bristel Americen auto Farta, _ocsated in Jheil,
Lekanon. The petitionsr declares two employess and £76,.770 in
groga revemies. The initial petition was approved in %93 arnd was
fubseguently extended. The moat recent extensicn was valid until
May 3, ZCad0. The petitioner geska to extend the peticign®o
validity and the benefigiary’'e eBray focr two years at a salary of
100,000 per yeaxr.

AL i1ssue tn this proceeding ia whether the petiticrer has
establiahed that the beneficiary will be employed primarily in a
managerizl or execative capacity.
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Segcticr 101{a)(44) 2]l of the Act, E& U.S.C. 1.014{a) {44){d),
providea:

Manadgerial capacity means an assicnment will:in an
croanization in which the emploves primarily-

i. manages the crganization, or a department,
gsubdivision, funczion, or component of the
organization;

it ., supervises aad conkcrela the work aof other
gupervigory, prolesaional, o mahagerial
emplovess, or manages an essential funcolion
within the orgarigaticrn, or a departmznt or
gubdivigion of the crganiwalicn;

idi. if another emplovee or other erployvees
are dirsctly supervised, has tke authority to
Fire and fire or recocomend tacee as woll as
other personnel acticrs {auch aa promotion and
leave authorizaticr), cr if ac other employes
ig directly srperviaced, functionzs zt a acnior
level within the orgarizacicral hiersrchy or
witn respect to the funetion manasged; anc

iv. exercises discretion aver the dav-to-day
opersticng ol biue activity or Zunction for
which the emplcyee has authoricy. B
firat-line auzerviacr ia rot fonsidersad to be
aztinz in a manzgsrial capacity merely by
virtus of the svperviscrfe cupervisory duties

unlesa the EMpLOYESS supervised are
profeszional.
Srption 107 {al (44} (B} of the A-t, H®  1.5.0, 1.01ia){d4dl 13,

provides:

Fxooubive capacity meanz  ar  aasigonment within an
organizabtion in walch the employes primari.y-

i. directsa tle wanagemsnt o the grganizabion
or a4 major componenk or function of the
crganization;

1. esatbablishes the goals and policiez of the
Qrgarizatiocr, ocompnonent or functicn;

iii. exercises wide labkitude in dizcrekicnary
decision-making; and

iv. receiwves only general supervidaion cr
direckisn from higher level executives, the
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board <f direrters, or s-ockhucldera of thae
organization.

The petition provides the  £o0llowing  descriptien o the
beneficiary’s duties in the United States:

Will sversee and dewvelop purchaeing gtrategies foe [s1c]
auto parts busineas, develop used ard reconditioned auto
business in the Us, nire and fire emm’ oyees, Tase loans,
apply for credit, and develop, lelcers of credit with U=
ard foreion banks.

Oon May 26, 2000, the Service sent a letter Ingtructing =—he
petitioner to aubmit additional information reqgarding  che
neneficiary's duties in the United Btates, the rpectitionerx’s
ataffing oroanization, and any evidense of the petitioner's usc of
ocutside eontractorg, ircluding the nomber of conbracleors uged and
the typszs of daties Lhey performed.

In response =o the shove reguesn, the petitioner provided the
following description of Lhe beneficiary’s dvotics:

“ iz the president of the corporaticn and as
guchn, ne makes decigicns concerning of the type of

inventory to stock, he makes corporate decigions az when
o+ whkat to ghip te Lekanon, which typss of auto parts

are needed i Lebanon, warehouse and diatiiiiiion
US1IIESE [l

faciltities, when o ship. In addiLicn,

makoa degigziong = o the directicn of the
Example:%haa recently decided that the
company wil_ seil uzed zuto parts o oz retail bagig in
the mited States, where as currently all auto parts are
aold overseas.mma}{ea decisicons as teo the
transfer cash between e United States and Lebsznon,
which oorntractors to hire and which to fire, when to
enploy day labor and when not Zo.

Tr addition to the abhowe statement, the pstibticner alsce stbmizted
gevaeral billes of sale of avtomshiles, a1l gigred by the beneficiary
48 Lhe pelitiocnerta buyer, several of the peliticoner’s zzles

irvocices containing the beneflciary's signa-ure cr the line ticled
"ealeaman, " several snippiag znvoices indicabing tke petiticner’s
uae oI a shipping vompany Lo bracsport its aa-omosbiles owverseas,
Ewe invoices regarding auto repairs done for the petitioner, and a
1599 incore tax return showing 578,770 in gross salcs.

In vhe denial rotice, the direstor specifically acted the fact nhat
the khen=ficiary was listed as a "buyer'" om the bills of gale for
Ene ussed aubtomobiles purchased by the pet-ticrner, and that he wac
listed as the "salesman” on the bills of sale for automobiles acld
by Lhe petitionsr. The director ceoncluded that the petiticrer
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failed te provided sufficient eviderce chat it reguired a fall-tioe
employee £5 perform primzrily managerial or executive duties.

Or  appesl, counsel asserts that the d&irector wmisapplied the
relevant law by failing te ackneowledge that the beneliciary manages
the sales and distribubticr of used suta parta, The petitioner’s
azgentia. fanction. Counzel atabesa Lhnat che petitisner airves
ooRLractorse to pertorr  day-to-day  operstione,  inclading saco
repalre and saioping.

Howgwer, the record clearly ipdicalea that the beneficlary
purchases automoniles for later regale, and acts as the =sles
person in the subsequenl reeale cransactions. Taus, ab _east two
of the wpetitioner’s essennial functions are perlormed oy the
bepefiviary zalher Lhan an outaide conctracter. The appellate orief
alae irdicates that -—he bkeneliciary "makesz losns and decldes
letzera of credit! anc wheoro necessary "he helps customers finzacce
the car and createg the conditions of cke payrent plana."  Theae
cus-omsr =service [uncticks, which the sepeficiary regularly
performs, are alszc nonqualifying.

While counsel cilsa a nuabers of nonprecedent Service decisicrs, 8
O.F.R. 1l03.3{c) provides thast only Service precedent decisions are
birding on all Service coployees in the administraticr of the Act.
Unpmbklisned deciaiaong are not gimilarly bindirng.

Councsel also pointe out that the beneficiary ia = the aighesl

cevel of the petitionsr’s stafll-ng hierarchy. Howewsr, the
benelficiary iz also the petiticrer's only employee, contrary ©o the
petiticrn which diadicatos two enplovess. The pecitioner Las

aubmiftted no evidence that it employs anyons other than the
beneficiary. Simply golng on recorsd without supporting documentary
eyvidence is not sufficient for the purpose of mesting the barden of
procf  in  thoao procesdiags. Matter of Tresaure Sraft of
Califorria, 14 I&N Dec. 190 (Reg. Comm. 197z) . While the nurher of
amployess is not the dekermining factor in deciding whelher :to
approve or deny a petition, the fack remains that the petiticner
rragt establish Lhal Lhue beneficiary does nct perform its esasacial
functions.

cn roview, the record aa presently constituted is ot persuasive in
demonstraling thabt the beneficiary has been or will ke emploved in
4 primarily manageria® or exefatlve capacity. The petitioner did
nobt provide a comprehensive descriplion ol the Deneficiasry'a
routine duties. The fact that an individual manages a emall
uginess Aoes act necezsarily catakl-sh eligibdilicw for
classification ag an lnbtracompany tranaforec in a maragerisl or
executive capacity within the meaning of secticn 10Lli{a) (44) ol cthe

Act. The vecord dees not eszablish that a ma)ority cof zhe
pDeneficiary’a duties hawve beer or will ze primarily directing zho
managemcnt. of Lhe oroanizaticon. The record indicates that a

significant portion of the beneficiary’a duties have been and w212



Pape & EAC 00 166 50613

be directly providirg the servicea of the business. The petitionsr
haz —wot demchstrated that the beneficiary will be primarily
superviging a stbordinate gtaff of professicnal, managerial, or
supervisory personnel who relieve him from performing noncualifying
duties. The petitionsr hase not demonstrated that it has reached or
will reach a level of organizational complexity wherelir the
hiving/firing of personnel, diescrerionary Ascigion-making, and
petting company goals  and policles con=atitute significant
components of the duties performed cr a day-to-day basia. FRazms=c on
the =vidence Turnished, it canncot be found that the bereficiary has
boen or will be employed primarily in a gualifying managerial or
executive cspacity. For this re=aeon, the petition may nob o8
approved.

Beyond the docision of the directer, the periticner’s 1383 tax
return indicates that the petiticner's groess revermesa were Jjust
und=r 580,000 However, the petiticr  indicates that ths
beneficiary’s anaual salary will bes $190,900 annazlly. Accerding
to these -wo documents, <he beneficiary’s asalary excesdsa tis
petiticner’s gross yearly revenues. Thercfore, thare is no cli=ar
evidencse to indicate that the petitioner can sustalirn itaelf wnile

stil. paying tho bereliciary a salary that i clearly
digproportionste to its earninga. Ae the appeal will ke dism-ased
o1 the grounds diecussed, =hese lissusa need not ke addraszed
farther.

In visa petition proceedincs, the burden of proving eliginility for
the benefit sought remains entirely with the petitioner. BSeckion
291 aof the Act, 5 U.5.C, 1261, Here, that burden nhas not Deen met.

NRDER : The appeal ie diamisecd.



